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Passed By

armMenMi
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17.11.2023

Arising out of Order-In-Original No. CGST/WT07/HG/634/2C)22-23 dated 28.11.2022

(s) I passed by the Assistant Commissioner, CGST, Division-V11, Ahmedabad North
Commissionerate

wftqqHtvrqrq3hq€r /

(v) I Name and Address of the
Appellant

M/s. Triotech Systems, 302 , University Plaza, Near

Rasranjan, Vijay Cross Road, Navrangpura, Ahmedabad-

380013

qt{qf+!€wflv-wlv + wMv q3vq6tarjTtq€R©wtqT+xftwrTf%rft+tqqzTq -TV www

vmqro%twftv©vn !q6wrwjqv wga%tv6m B, &Tf+®qTtqt%fqTa8'v6ur {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vxew©E vr pMr qrqm,-

Revision application to Government of India!

(1) hdhr@qraqrgv wf#fhrq,1994#ura@m;ft+qzTq WTqm©t #vi+laura fr
a.-ara h vvq qtq6 # 3tnfa !q{twr grim WEfhr Tif+, wm vmN, ft7 tvr@, ngn ftvFr,
afitfM, dtqTdbI TH, +v€qpf, q{fr®iI, rrooorqR8vtqtqTRu- :=

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Secti6n-
35 ibid

(q) vfl vr@ qt tIf++UVf$ VV++T6TfRqn wt+Mt WTrwvrwq vrmri+ vr fM
WTrrNt wt WFFrn+qm+qTi§vqwt +, wWt WKRrnTrwgF:RqT}q€f%dtvrmr++
nf%dt WFWH+§ng qt XIMT%daTE{$-TI

In case of any loss of goods where the loss occur in transit fro:IIL
warehouse or to another factory or from one warehouse to another
of processing of the goods in a warehouse or in storage whether
warehouse.

Qry to a
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(v) Vna+gTFf%arT?n vtw qf%Mtv vm ww vm#f+fhrhr+@Bihrv©q8 vm w
®qrmqr©+ft##vw++qt wm%qT©fmtT?vr viv +fhHtK {I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(q) qfjqr©%rjTrvTqf%ufRqT yN@+qTF (hm vrvmqt)fh#7f#nTnmv gt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) dfhTuna#t@qNqqtW#!qVTqbfaqqt qa+ftaTFq#tq{{3itq+WtVqt lw
uraR+fhm#!mfQv mlB,WftVbmaWftTqt vqqqtvrvn+fR7©fMm (+ 2) 1998

Era 109 €rafRlnf#IT W{BfI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Hh umm Tv% (gMtv) fhnTqdt, 200r + fhm 9 % 3twfv fRf+ffgwq dw w-8 + d
vfhft +, tfV€ mtv + sat mtv tftQ fBqYq & dtT qrv iT $nvrqv-mIg v+ wfM grier gt dat
vfhft #vrq 3f+€ qM MIT vm qTfjql aIR vrq @rm ! vr !@ qfhf.RgnfK urn 35- 1, q
ft8fftv=ft#y;rTTq+©qY+vrv narn-6vmq#t vfl vfl st#qTfjq

The above application shall be made in duplicate in Form No. EA-8 as gpecifie(1
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within' 3 months from the datq
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of. prescribed fee . .as

prescribed under Section 35-EE of CBA, 1944, under Major Head of Account.

(3) ftfRqq mRm+vrqq§Y+©7t6qqq vr©@ltna®qq6ta@i+200/- =nT Exam#t
qm3it©§Y+v7t6vq%vr©&@rn§ta}rooo/-=FT=MvTVTT#iTn'I

The revision application shall be accompanied by a fee of Rs.200/- where ttIQ
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involvec+

is more than Rupees One Lac.

+tnT@,+<kr®wmq!©qq+qTv<wftdhr qnnf#qvr%xftwftg::
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hfkr@qrqq qj@ @f&thBt, 1944 fr gnr 35-fT/35 1 + 3twfa::
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfaf8€ qf\M + qVTt' BiTWTt # #VFa qt wftv, wftqt ii wwi& q tfhn ql@, iT-fm
umm erv% qiRvTqr wftfh RWTf&qwr (fR+b) qt qFhv hfhr ftfbw, g§qrTVH + 2-d mm,
qtqTdt vm, www, ftTWtTFn, ©§WTRTr-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r=dfloor, Bahumali Bhawan, Asarwa, Girdhar 'Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) -Rules, 2001 and shall be
accompanied against (one which at least should be ' accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of
refund is upto 5' Lac, 5 Lac to 50 Lac and above 50 Lac
crossed bank draft in favour of Assn. Registar of a bran'
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) :rfI w HIRer # # IS wtqft vr WITtqt &T ! at 786 IS qtqv % Rv #tv %r TInt \n{n
eq +f#nvrmnf{q§v€q bOt ST gif% fan vfl qTftqqt:#f&FqqTMtWftdh
'q lqlfD qt"lqtvqwftvqrhgbrvt©N =&.RS wM fM vmr el

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qrqrvq qM aTf&ibN r970 VTr tRnf©T a Brlqqt -1 +i StafF f+atftV f+q VE©TI aM

qTq©Tvrqywjqr WTf%at fhbm ITf$nf1% wi%+tv#r4tvqvfhnF 6.50q+%rvrqmq
qr@ftwwn8nnfjq I

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 pa:ise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq©ttHf©dwnRqtfhkm wtn&fwr+t#tatqttvmwqfRafbIT wm8'ftdbn
gP, kgb{MTr€q qv6q++qTqt wftdkr RMTf&qm (qRffBf#) fhm, 1982 it fRf®tl

Attention in invited to the rules covering these and other related, matter conte@ed ia
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) :Rules, 1982.

(6) dbiT w, #rgb ®nqq IJM Rg +qTWWftdk{amrfgTqaq (fRtiz)q%vftwftq:t :F gTR+

it q Jd4qj+t (Demand) tH & (Penalty) qT 10% if WiT qm HRRpt it MR; Hf$Fm if WiT

10 qfTg wu {} (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

iqBr WrTR w sRi +qTq, 1 % dafT, rTf% dIrT q+q # qPr (Duty Demanded) 1

(1) & (Section) 1:LD 4 KB fRafftT afb;

(2) fhK Tm +TqZhfgZ#afiN;
(3) barRitzMRR#fhBr6%z®h{nfPrl

q§® wn ' aRd gMT' t qI alg wn#qH fT TOR' uM Bt##$pIg eFf VTr Mr
Tvr iI

For an appeal to be filed before the CESTAT) 10% of the Duty & ,Penalty
confirmed by the Appellate Commissioner would have to be pre-depositedp prov1(led
that the pre_deposit amount shaLL not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory con(btion for flUng appeal before CE)STAT. (Section 35 C
(2A) and 35 F of the Central Excise A('tf 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

anount determined under Section 11 D;
unount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sv grjqT % SIft Bnfl@ uIM+lul % wm .Td gq ©qm qM VT W=fRnRa 8th +hr Rig ml

erB br0% !=TmRHaiR6thqHWyfimTBaRp; b 10% W PaRT M=Rj1

In view of abovep an appeal against this order shall lie
payment of 10% of the duty demanded where dutY or dutY and
or penalty, where penalty alone is in dispute.”

before
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F.No.GAPPL/COIVI/STP/3109/2023

ORDER - iN - APPEAL b

The present appeal has been filed by M/s. Triotech Systems, 302-University Plaza,

Near Rasra.njan, Vijay Cross -Road, Navrangpura, Ahmedabad -380013 (hereinafter

referred to as ' the appellant'b against Order–in–Original No. CGSTWf07/HG/634/2022-

23 dated 28.11.2022 (for brevity referred to as " the impugned order"I passed by the
Assistant Commissioner, Central Tax, CGST & Central Excise, Division-VII, Ahmedabad

North (in short referred to as the " adjudicating author it/b .

2. The facts of the case, in brief, are that the appellant are having Service Tax

Registration No.AAAFT9260FST001 and are engaged in providing taxable services like

Maintenance Repair Services’, ' Erection, Commissioning and installation serviceg and

’Business Auxiliary Services’. On the basis of the data received from the CBDT, substantial
difFerence was noticed in the income declared in the STR-3 vis-a-vis the income declared

in Form-26AS during the F.Y. 2014-15. Letters were issued to them, to explain the reasons

for non-payment of tax and to provide documents like ITR, Form 26AS, VAT/Sales Tax

returns, Annual Bank Account, Contracts /Agreement entered for provision of service,

Balance Sheet, P&l A/c, ST-3 returns, etc. However, neither any documents nor any reply

was received from the appellant. Therefore, the service tax liability of Rs.3,49,454/- was

arrived on the differential income declared in Form 26AS filed by the appellant with the
Income Tax department.

2.2 A SCN dated 26.09.2022 was issued to the appetlant, proposing recovery of

service tax amount of Rs.3,49,454/- alongwith interest and penalty. The said SCN was

adjudicated vide the impugned order wherein the demand proposed in the SCN was

confirmed alongwith interest. Penalty under Section 78 was also imposed on the
appellant.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal. On scrutiny of the appeal papers filed

by the appellant on 09.02.2023, it was noticed that they have not submitted the proof of
pre-deposit made in terms of Section 35F of the Central Excise Act, 1944.

4. in terms of Section 35F, read with Section 83 of the Finance Act, 1994, an appeal

shall not be entertained unless the appellant deposits 7.5% of the duty in case where duty

and penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:-

SECTION 3SF: Deposit of certain pqrcentage of duty demanded or penalty imposed before Fling
appeal – The Tribunal or the Commissioner (Appeals), as the case may be, shall not entertain any
appeal –

(i) under sub-section (1) qf section 35. unless the appetian! has deposited seven and a half per
cent. of the duty, in case u’here duty or dury and penai-ty are in dispute, or penalty, \\'here such penalty is
in dispute, in pursuance of a decision or an order passed by an officer of Central Excise lower in rank
than the [Principal Commissioner of Central Excise or Commissioner of Central Excise] :

5. The appellant were therefore called Upon vide letter No. GAPPL/COM/STP/ 3109/

2023 dated 23.08.2023 to make the pre-deposit in terms of above provisions and submit

the document evidencing payment within 07 days of the receipt of this letter. They were

;*::
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F.No.GAPPL/COM/STP/3109/2C)23

Subsequently, a reminder was also issued on 06.10.2023, however, the appellant did nat
respond to the above letters.

6. It is observed that the Commissioner (A) shall not entertain any appeal unless the

appellant has deposited 7.5% of the duty (where duty or duty and penalty are in dispute)

or 7.5% of penalty (where the penalty is in dispute) under Section 35F of the Central

Excise Act, 1944. Though sufficient time was granted to the appellant to make the pre-

deposit payment they failed to furnish proof of payment of pre-deposit of 7.5% of the
duty made. The Commissioner (A) is, therefore, bound by the provisions of the Act and

has no powers or jurisdiction to interpret the mandate of Section 35F into any other act.

As such, I hold that for entertaining the appeal, the appellant is required to deposit the

amounts in terms of Section 35F, which was not done. I, therefore, dismiss the appeal filed

by the appellant for non-compliance of the provisions of Section- 35F of the Central

Excise Act, 1944.

7. In view of the above, the appeal filed by the appellant is dismissed for non-

compliance of the provisions of Section- 35F of the Central Excise Act, 1944.

wftqqetnaqd=Ftq{wR©©rfmuaqfrmefPr &fMrT mTr iI _

'"';"';'“'=' '““=;"=“;“;“'~':=";"'“:';"“'“"';' Fh+ u
(rn# qq)

qTin(##M)

Date: 10.2023

::ay aAttested

M
(qxTqrqr)
WEPt@%(wfr@t)

a. a. W. a, ©§qRTRTR

Ry RPAD/SPEED POST

M/s. Triotech Systems,
302-University Plaza,

Near Rasranjan. Vijay Cross Raod,
Navrangpura, Ahmedabad -380009

To

Appellant

The Assistant Commissioner
CGST, Division-VII, Ahmedabad North
Ahmedabad

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on
the website

&2(qard File.
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