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Arising out of Order-In-Original No. CGST/WT07/HG/634/2022-23 dated 28.11.2022
(%) | passed by the Assistant Commissioner, CGST, Division-VIl, Ahmedabad North
) Commissionerate T ' o

A yereraT &7 AT S TaT / M/s. Triotech Systems, 302 - University Plaza, Near
(&) | Name and Address of the Rasranjan, Vijay Cross Road, Navrangpura, Anmedabad-
Appellant 380013
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order to the appropnate authorlty in the
following way.

IR TR T [ STAET:-

Revision appllcatmn to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - :

(®F) TS 97 & v & AT ¥ S THT g @ F el FUSnR 97 379 HREr § a7 fHEr
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In case of any loss of goods where the loss occur in transit from ry to
warehouse or to another factory or from one warehouse to anot_her @mﬁ;\
of processing of the goods in a warehouse or in storage whether i sk 0. i
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards paymenf of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within-3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. -
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 1nvolved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1 OOO/ Rs.5 OOO/ and Rs.10,000/- where amount of duty / penalty / demand /




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e ARAREE 1970 FuT difEa T aqgeT -1 & siavia FEiia Ry agEar I
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[ [ AT g A1 T |

One copy of application or O.I1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. i
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) :Rules, 1982.

(6) T o, AT SeUTE e TE VAR aried At (Reee) T 9fy srfielt F A
F FEIHT (Demand) & €€ (Penalty) &7 10% & STHT HCAT AT g1 gretiteh, Srfeeha q& ST
10 %3S ¥UC 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 e
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) mwﬁ&r%ﬁaﬁnw@w%weaﬁQpﬁastl—cﬁmm%%ag“ra‘rﬁv%qﬁ
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In view of above, an appeal against this order shall lie before th.eé?gg? nal on
payment of 10% of the duty demanded where duty or duty and pen '0 it
or penalty, where penalty alone is in dispute.”
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ORDER — IN - APPEAL

The present appeal has been filed by M/s. Triotech Systems, 302-University Plaza,
Near Rasranjan, Vijay Cross ‘Road, Navrangpura, Ahmedabad -380013 (hereinafter
referred to as 'the appellant’) against Order—in—Original No. CGST/WT07/HG/634/2022-
23 dated 28.11.2022 (for brevity referred to as “the impugned order) passed by the
Assistant Commissioner, Central Tax, CGST & Central Excise, Division-VII, Ahmedabad
North (in short referred to as the “agjudicating authority").

Z, The facts of the case, in brief, are that the appellant are having Service Tax
| Registration No.AAAFT9260FSTO01 and are engaged in providing taxable services like
'Maintenance Repair Services, 'Erection, Commissioning and Installation services' and
‘Business Auxiliary Services’ On the basis of the data received from the CBDT, substantial
difference was noticed in the income declared in the STR-3 vis-a-vis the income declared
in Form-26AS during the F.Y. 2014-15. Letters were issued to them, to explain the reasons
for non-payment of tax and to provide documents like ITR, Form 26AS, VAT/Sales Tax
returns, Annual Bank Account, Contracts /Agreement entered for provision of service,
Balance Sheet, P&L A/c, ST-3 returns, etc. However, neither any documents nor any reply
was received from the appellant. Therefore, the service tax liability of Rs.3,49,454/- was
arrived on the differential income declared. in Form 26AS filed by the appellant with the
Income Tax department.

2.2 A SCN dated 26.09.2022 was issued to the appellant, proposing recovery of
service tax amount of Rs.3,49,454/- alongwith interest and penalty. The said SCN was
adjudicated vide the impugned order wherein the demand proposed in the SCN was
confirmed alongwith interest. Penalty under Section 78 was also imposed on the -
appellant.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal. On scrutiny of the appeal papers filed
by the appellant on 09.02.2023, it was noticed that they have not submitted the proof of
pre-deposit made in terms of Section 35F of the Central Excise Act, 1944.

4. In terms of Section 35F, read with Section 83 of the Finance Act, 1994, an appeal
shall not be entertained unless the appellant deposits 7.5% of the duty in case where duty
and penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant
legal provisions are reproduced below:-

SECTION 35F: Deposit of certain percentage of duty demanded or penalty imposed before filing
appeal. — The Tribunal or the Commissioner (Appeals), as the case may be, shall not entertain any
appeal —

(i) under sub-section (1) of section 35, unless the appellant has deposited seven and a half per
cent. of the duty, in case where duty or duty and penalty are in dispute, or penalty, where such penally is
in dispute, in pursuance of a decision or an order passed by an officer of Central Excise lower in rank
than the [Principal Commissioner of Central Excise or Commissioner of Central Excise];

5. The appellant were therefore called upon vide letter No. GAPPL/COM/STP/ 3109/
2023 dated 23.08.2023 to make the pre-deposit in terms of above provisions and submit
the document evidencing payment within 07 days of the receipt of this letter. They were

also informed that failure to submit proof of pre-deposi a{c%g q‘Fesult in dismissal of the

Te l Excise Act, 1944.
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Subsequently, a reminder was also issued on 06.10.2023, however, the appellant did not
respond to the above letters.

6. It is observed that the Commissioner (A) shall not entertain any appeal unless the
appellant has deposited 7.5% of the duty (where duty or duty and penalty are in dispute)
or 7.5% of penalty (where the penalty is in dispute) under Section 35F of the Central
Excise Act, 1944. Though sufficient time was granted to the appellant to make the pre-
deposit payment they failed to furnish proof of payment of pre-deposit of 7.5% of the
duty made. The Commissioner (A) is, therefore, bound by the provisions of the Act and
has no powers or jurisdiction to interpret the mandate of Section 35F into any other act.
As such, I hold that for entertaining the appeal, the appellant is required to deposit the
amounts in terms of Section 35F, which was not done. I, therefore, dismiss the appeal filed
by the appellant for non-compliance of the provisions of Section- 35F of the Central
Excise Act, 1944.

7. In view of the above, the appeal filed by the appellant is dismissed for non-
compliance of the provisions of Section- 35F of the Central Excise Act, 1944.

STdTeTeRaT GTRT &1 el 15 STUTer a7 (MIeTRT SURIERT aiieh o foanaT ST g ‘Cb
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The appeal filed by the appellant stand disposed off in above terms.
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To,

M/s. Triotech Systems, . Appellant
302-University Plaza,

Near Rasranjan, Vijay Cross Raod,

Navrangpura, Ahmedabad -380009

The Assistant Commissioner - Respondent
CGST, Division-VII, Ahmedabad North
Ahmedabad

Copy to:
The Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST, Ahmedabad North.

The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on
the website.
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